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In the Name of His Highness
ABU DHABI
JUDICIAL DEPARTMENT SHEIKH MOHAMED BIN ZAYED AL NAHYAN
President of the United Arab Emirates — The Ruler of

the Emirate of Abu Dhabi

The Court of Cassation

On Rabi’ al-Thani 15, coincided with Monday 30/10/2023, the General Board of

the Court of Cassation in Abu Dhabi, consisted of:

Headed by the Judge: Allal Abdulsalam Al-Abodi President of the Court
Membership of the judge: Abdul Aziz Ya'kobi A member
And Membership of the judge: Mohammed Zaki Khamis A rapporteur member
And Membership of the judge: Dr. Hussain Bin Amr Bin Salima A member
And Membership of the judge: Zuhair Bin Ahmad Iskandar A member
And Membership of the judge: Abdullah Ali Abdullah A member
And Membership of the judge: Dhia'a Aldeen Abdulmajid A member
And Membership of the judge: Dr. Adlan Alhaj Mahmmoud A member
And Membership of the judge: Imam Abduldaher Hassanen A member

In the request No. (4), General Board decisions, submitted by the Head of the
Second Commercial Department to the Chairman of the Court of Cassation,

issued the

following decision:
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After discovery of documents and deliberation:

After having reference to the Articles 10/1 & 10 bis 1 & 2 & 3 of Law No. (23) of 2006

on Judicial Department in Abu Dhabi and its amendments,

On 25/10/2023, the Head of the Second Commercial Department applied to the
Chairman of the Court of Cassation for the referral to the General Board of the Court
to consider the unification of the two conflicting judicial principles issued by the court

on setting the scope of considering check as a writ of execution.

Article (667)/1 of the Federal Decree-Law No. (50) of 2022 on the issuance of
Commercial Transactions Law stipulates that "1. The check that is proven to be a
bouncing check or with insufficient balance by the drawee shall be deemed a writ of

execution, and the check bearer may fully or partially execute it forcibly ...".

As stipulated in the Article (682) of the same Decree on a Law that "if a penal lawsuit
was filed against the drawer for a check crime prescribed by this law, it shall not
prejudice to the enforceability of a check or taking the judicial measures pursuant to
the provisions, procedures and rules referred to in article (667) thereof, or to the
beneficiary or bearer right to claim for compensation according to the procedures
prescribed by law". The legislator has made distinction between a check as a writ of
execution in Article (667) and the enforceability of a check or taking the judicial
measures .... In Article (682). The legislator enacted either the optional wording in the
text of article (682) to grant the beneficiary or bearer the option of the enforceability
of a check pursuant to the provisions of article 667 or to take the other judicial

measures.

In case of some contradictory provisions issued by Commercial Departments on

deeming a check as a writ of execution, thus, some of these provisions stated that the
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legislator explicitly stipulated in article 667 of the above-mentioned Decree that the
extraordinary procedure to execute a check forcibly as a writ of execution shall be
limited to exclusively two cases of rejection to cash a check by the drawee, which are
the case of rejection due to a bouncing check or the case of rejection due to Insufficient
balance. No analogies may be drawn from other cases of rejection to cash a check by
the drawee for a reason attributed to the drawer, including appeals Nos. 173, 301 and
333 of 2023, court hearings of 07/03/2023, 11/04/2023 and 18/04/2023 commercial
cassation hearing — Abu Dhabi. Meanwhile, other issued provisions required not to
limit the cases of deeming a check as a writ of execution to the two cases contained in
the above-mentioned article 667. They deemed the rejection to cash a check due to
account closure means impossibility to cash it and hence it is equal to no balance after
all. Thus, the bearer is entitled to claim to execute it forcibly as a writ of execution
considering that the drawer may not disengage from a check impact on the sole grounds
that it intentionally closes its account (Appeal No. 460 of 2023, court hearing of
21/06/2023, commercial cassation hearing — Abu Dhabi).

As provided in the first paragraph of article 212 of the Federal Decree-Law No. (42)
of 2022 on the issuance of Code of Civil Procedure "1. A check may only be forcibly
executed by a writ of execution for a proven existing right of a certain amount and due

and payable ....";

And whereas an initially returned check for not cashing may only turn into a writ of
execution and became enforceable after taking the necessary judicial proceedings to
order its value, and whereas the legislator, under the above mentioned article 667, as
an exception to this presumption, and for shortening the procedures for claiming the
returned check, has decided to give the writ of execution effect to it in only two cases,
I.e. no balance or insufficient balance, believing that the check amount in such two
cases IS mostly payable, justifying shortening the procedures for claiming it by

adopting the executory formula for check therein; and whereas exceptions may not be
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used by analogy, nor may their interpretations be extended, so that no other cases are
included beyond the limits approved by the legislator, in order to maintain the ordinary
course and the path followed for rights, taking into account that the person against
whom the amount of check is executed not to be taken by surprise regarding procedures
of forcible execution prior to the stability of the reality of the conflict by exhausting
the normal litigation procedures on one side, and, on the other side, by preventing
burdening the entity charged with enforcement with disputes that should initially have
been resolved before the courts before giving the writ of execution the executory
formula. Therefore, and based upon the above mentioned, giving a check an executory
formula shall be limited to the only two cases exclusively and specifically set out under

the said Article 667 regardless of other cases of returning a check without cashing.

Accordingly, the Board considers adopting the judicial principle by limiting giving a
check an executory formula to only two cases, i.e. no balance or insufficient balance
cases contained in article (667) of the Federal Decree-Law No. (50) of 2022 on issuance

of Commercial Transactions Law;
Therefore
The General Board of the Court of Cassation decided to invoke the judicial

principle by limiting giving a check an executory formula to only two cases, i.e. no

balance or insufficient balance cases.

President of the Board Board member Board member Board member Board member

(Signature) (Signature) (Signature) (Signature) (Signature)

Board member Board member Board member Board member Board member

(Signature) (Signature) (Signature) (Signature) (Signature)
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